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Overview 

• Why should you care about Florida? 
• The problem 
• What solutions?! 
• Drainage & local government in Florida 
• Why should you care about Florida? (reprise) 

 



Why Should You Care What 
Happens in Florida? 

• Florida will be expensive for everyone 
• The relevant distinctions in Florida law 

similar in many states 
• Drainage issues may contribute to de facto 

“rolling easements” 
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What “Solutions”?! 
• Nourishment: for 39” of SLR = $6-$39 

billion 
• Elevation? 

– Expensive, legal concerns and liability 
• Floating development? 

– Challenging with storm surge, wave action, 
and wind; also need to flood proof 
infrastructure 

• Surge barriers? 



How many billions to 
“armor” United States 
cities?  





Protection Costs 

• Armoring: Costs : $300-$4,000 per linear foot 
– Punta Gorda: almost $382 million for bulkhead + 

$935 million for fill + $252 million for salary = 
$1.57 billion 

– DOES NOT consider legal feasibility of backfilling PG 
to 6 feet above current MHW 

– Typical estimates for armoring cost DO NOT include 
cost for drainage—a very important and costly 
consideration 
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Suppositions and a 
Conclusion 

• Suppositions: 
– Proposed “solutions” to SLR cost (local) 

government lots of money 
– (Local) Government lacks sufficient money to 

keep all people, property, and infrastructure 
from harm 

• An ugly conclusion:  
– Losses of property, value, safety, etc. will 

occur 
 



Drainage & Local Gov’t 

• No duty of local gov’t to provide drainage 
– As with many services, authority or power to 

provide, but not duty (fire, police, etc.) 
 

• However, if provided, duty to maintain 
arises 
– Maintenance must be done with reasonable 

care 
– Liability for failure to maintain 

 



Maintenance vs. Upgrade 

• But, no duty to upgrade (road analogy in 
Florida) 

• Why the difference? 
– For existing, people now depend on it 
– No right to depend on what hasn’t been built 
– Separation of gov’t powers 
– Need to preserve the discretionary power of 

the legislative branch 



Maintenance vs. Upgrade 

• Immunity through “planning” vs. 
“operational” distinction 
– Immunity for planning as this is legislative 
– No immunity for “operations” as everyone has 

a duty to act with reasonable care to avoid 
harm to others 



• Local government has immunity from 
damage that occurs as a result of a local 
government’s policy decision not to 
upgrade a drainage system 

– Christopherson v. City of Albert Lea, 623 N.W.2d 272, 276 (MN Ct. 
App.2001) 
 

• Failure to upgrade is a failure of design and 
construction, for which political subdivisions 
enjoy immunity, and not a claim based on a 
failure to properly maintain, for which there may 
be liability 

– Coleman v. Portage Cty. Eng'r, 975 N.E.2d 952, 960 (Ohio 2012) 



Maintenance 
• Maintenance: 

– Tires, brake pads, plugs, wires, etc.  



Maint. or Upgrade? 

• Upgrade: altering a system in response 
to changed conditions that no longer 
permit the  
system, as  
designed,  
to provide  
the service  
desired 



Why do I care what 
happens in Florida (reprise) 

• The common dynamic: 
– People already in vulnerable areas 
– Difficult to move people out of a populated 

area, regardless of risk, cost, etc. 
– Local gov’t cannot afford to mitigate all risk 

• Default “solution” 
– Some areas will not be upgraded against 

more frequent flooding 



 A rolling easement is a legally 
enforceable expectation that the    
        shore or human access 
    along the shore can  
    migrate inland instead 
    of being squeezed  
    between an advancing 
    sea and a fixed   
    property line or physical 
    structure.  



Summary 

• Gov’t can’t afford to keep everyone happy 
• Whether we proactively choose which 

areas or allow them to flood by default, 
losses to SLR will occur 

• Failure to upgrade existing drainage may 
be the only way that people leave areas 
without local gov’t paying $ it doesn’t have 
 



 

“[A] foolish man . . . built his house on 
sand. The rain came down, the 
streams rose, and the winds blew and 
beat against that house, and it fell 
with a great crash.” 
   Matthew 7: 26-27 
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